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IN THE UTAH COURT OF APPEALS

THE STATE OF UTAH,

:

Plaintiff/Appellee,

:

v.
RICHARD A. JOHNSON,
Defendant/Appellant.

:

Case No. 20010709-CA

:

Priority No. 2

JURISDICTIONAL STATEMENT
This Court has jurisdiction over this interlocutory appeal pursuant to Utah Code
Ann. § 78-2a-3(2)(d) (Supp. 2001). The Hon. Denise P. Lindberg, Judge, Third District
Court, Salt Lake County, State of Utah, entered an "Order Denying Defendant's Motion
to Dismiss for Lack of Jurisdiction" on August 22, 2001. R. 169-70. A copy of that
Order is in Addendum A. Appellant/Defendant Richard A. Johnson ("Appellant" or
"Johnson") filed a petition for interlocutory review on September 10, 2001. R. 180-88.
This Court granted that petition for interlocutory review on October 10, 2001. A copy of
the Order granting Appellant's petition for interlocutory review is in Addendum B.
STATEMENT OF THE ISSUE, STANDARD OF REVIEW, PRESERVATION
Issue. The Information alleges that between March 1, 1996 and December 12,
2000, Johnson failed to pay $674 per month in child support, as ordered pursuant to a
decree of divorce entered in Third Judicial District Superior Court in Alaska. R. 2-3,
181. Johnson's former spouse and children are residents of Alaska and have never been

to Utah nor resided here. R. 21-22, 181. The issue in this case is whether Utah has
jurisdiction over a charge of criminal non-support based on an allegation that the
defendant failed to provide support for children who have never resided in or been to
Utah, when the order of support was made by a court of another state?
Standard of Review. The issue of whether a court has jurisdiction involves a
question of law which is reviewed for correctness. State Dep't of Human Servs.. Office
of Recovery Servs. v. Child Support Enforcement. 888 P.2d 690, 691 (Utah 1994); State
v. Heaton. 958 P.2d 911,914 (Utah 1998) (citing State v. Peterson. 810 P.2d 421,425
(Utah 1991)).
Preservation. This issue was presented in the trial court. R. 21-24. Johnson filed
a "Motion to Dismiss for Lack of Jurisdiction" which the trial court denied after briefing
and argument. R. 21-24, 54-60, 102-06,169-70,204.

TEXT OF RELEVANT STATUTES
The texts of the following statutes, which are determinative, are in Addendum C:
Utah Code Ann. § 76-1-201 (1999);
Utah Code Ann. § 76-7-201 (1999);
Utah Code Ann. § 78-45f-801 (Supp. 2001);
Utah Code Ann. § 78-45f-802 (Supp. 2001);
The texts of Alaska Stat. §§ 12.05.010, 25.25.801, 25.25.802 are also included in
Addendum C.
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STATEMENT OF THE CASE
In an Information dated December 13, 2000, the State of Utah charged Johnson
with one count of criminal non-support, a third degree felony, pursuant to Utah Code
Ann. § 76-7-201 (1999). R. 2-3. On April 11, 2001, Johnson filed a "Motion to Dismiss
for Lack of Jurisdiction.11 R. 21-24. After the parties briefed the issue, Judge Lindberg
held argument on May 18, 2001. R. 214. On August 22, 2001, the judge entered an
order denying the motion. R. 169-70.
On September 10, 2001, Johnson filed a petition requesting interlocutory review
ofthe order denying his motion to dismiss. R. 180-88. This Court granted that petition.
See Addendum B. Johnson is not incarcerated.
STATEMENT OF THE FACTS
The State of Utah alleges that Johnson committed the crime of criminal nonsupport, as proscribed by Utah Code Ann. § 76-7-201 (1999). R. 2-3. The Information
alleges that Johnson ffis obligated to pay $674 per month, pursuant to a Divorce Decree
entered in the Third Judicial District Superior Court of Alaska, State of Alaska" for the
support of his two children, Zachery and Joshua. R. 3. The Information further alleges
that Johnson failed to pay those amounts for the period of March 1, 1996 through
December 12, 2000. R. 2.
Zachery, Joshua and Johnson's former spouse do not reside in Utah and have
never been to the state of Utah. R. 22, 27. Johnson resides in Utah. R. 1,27.
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SUMMARY OF THE ARGUMENT
A crime of omission is committed in the location where there is a duty to perform.
Criminal non-support is a crime of omission which is committed in the state where the
children reside because that is the state in which the duty to perform exists. Many states,
including Utah, have recognized that the crime of criminal non-support is committed in
the state where the children reside, regardless of whether the person who owes the duty
has ever been to that state. In fact, the plain language of Utah's jurisdictional statute,
section 76-1-201 (4) mandates that Utah has jurisdiction over a criminal charge when the
"offense ... is based on an omission to perform a duty imposed by the law of this state ...
regardless of the location of the offender at the time of the omission." Utah Code Ann.
§ 76-1-201 (4).
Because the crime of criminal non-support is committed in the location where the
duty to perform exists, Utah does not have jurisdiction to prosecute Johnson for criminal
non-support. Although Johnson resides in Utah, the children reside in Alaska and the
duty to provide support exists in that state. An omission to perform any duty to support
the children likewise occurs in Alaska, not Utah, even though Johnson is in this state.
Because any failure to perform as well as the effect of any such failure occurred in
Alaska, the elements of the crime of criminal non-support did not occur in whole or in
part in this state, and Utah therefore does not have jurisdiction to prosecute Johnson for
non-support.
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Concluding that Utah does not have jurisdiction to prosecute for a failure to
provide support in Alaska is consistent with the rationale for prosecuting criminal nonsupport and also consistent with an individual state's interest in prosecuting non-support
cases. The purpose of enforcing non-support actions through criminal charges is to
benefit the children to whom the duty is owed. The crime logically occurs where the
children reside because if a parent is not supporting a child, the state in which the child
resides will step in and provide support.
In this case, Alaska is the only state with an interest in prosecuting for nonsupport because the children reside there. Utah has no interest in prosecuting because the
children do not reside in this state. Because non-support is a crime of omission, any
crime actually occurred in Alaska where the duty to support the children exists. Alaska
has the ability to prosecute Johnson under its jurisdictional statute and case law. It also
has the ability to request that Utah surrender Johnson, and under Utah law, the governor
may surrender an individual who fails to perform his duty to support his children.
Utah does not have jurisdiction to prosecute this criminal non-support charge.
ARGUMENT
POINT. UTAH COURTS DO NOT HAVE JURISDICTION IN THIS
CASE WHERE THE CHARGE IS BASED ON AN OMISSION TO
PERFORM A DUTY TO SUPPORT CHILDREN IN ANOTHER STATE.
Utah does not have jurisdiction to prosecute Johnson for an omission or failure to
perform a duty to support his children who reside in Alaska. When a criminal charge is
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based on an omission, the state where the duty to perform lies has jurisdiction over the
matter. See Johnston v. United States. 351 U.S. 215 (1956) (when a crime is based on an
omission to act, the place for performance generally fixes the situs of the crime). Since
the children live in Alaska and an Alaskan court entered the order of support, the duty to
perform lies in Alaska. Alaska, not Utah, therefore has jurisdiction to prosecute any
crime Johnson may have committed in failing to support the children, and the lower court
erred in denying Johnson's motion to dismiss the charge.
Utah Code Ann. § 76-1-201 outlines the circumstances under which the state of
Utah has jurisdiction to prosecute a crime. It states in relevant part:
76-1-201. Jurisdiction of offenses.
(1) A person is subject to prosecution in this state for an offense which he
commits, while either within or outside the state, by his own conduct or
that of another for which he is legally accountable, if:
(a) the offense is committed either wholly or partly within the state;
(2) An offense is committed partly within this state if either the conduct
which is any element of the offense, or the result which is such an element,
occurs within this state.
(4) An offense which is based on an omission to perform a duty imposed
by the law of this state is committed ... regardless of the location of the
offender at the time of the omission.
Utah Code Ann. § 76-1-201 (1999).
Criminal non-support is a crime of omission. Utah Code Ann. § 76-7-201 (1999).
To be convicted of criminal non-support in Utah, a person must knowingly fail to
provide support for children in needy circumstances, when the defendant is able to

provide support. Utah Code Ann. § 76-7-201 provides in pertinent part:
(1) A person commits criminal nonsupport if, having a spouse, a child, or
children under the age of 18 years, he knowingly fails to provide for the
support of the spouse, child, or children when any one of them:
(a) is in needy circumstances; or
(b) would be in needy circumstances but for support received from a source
other than the defendant or paid on the defendant's behalf.
Utah Code Ann. § 76-7-201 (1).
While the criminal non-support statute does not expressly state that the defendant
must have a spouse, child or children residing in Utah in order to be guilty of criminal
non-support, a fair reading of the statute requires such an interpretation. Indeed, if the
spouse, child or children did not reside in Utah, Utah would have no interest in whether
the children were being supported and therefore would have no interest in prosecuting if
the children were in needy circumstances. See State v. Sokolaski. 987 P.2d 1130, 1132
(Kan. App. 1999) (recognizing that only the state in which the children reside has an
interest in prosecuting for non-support of those children).
Utah's criminal jurisdiction statute supports the notion that in order to be
prosecuted in Utah for criminal non-support, the children must reside in Utah. Pursuant
to the plain language of Utah Code Ann. § 76-1-201(4), Utah has jurisdiction to
prosecute for criminal non-support if the duty to perform exists in this state, regardless of
whether the father resides in another state. The unambiguous language of subsection (4)
mandates that Utah has jurisdiction over crimes "based on an omission to perform a duty
imposed by the law of this state ... regardless of the location of the offender at the time of
7

the omission." Utah Code Ann. § 76-1-201(4). When a child resides in Utah, the parent
has an obligation to support the child in Utah, and Utah has jurisdiction to prosecute for
criminal non-support if the parent willfully fails to do so, regardless of the location of the
parent.
In Osborn v. Harris, 203 P.2d 917, 918-21 (Utah 1949), the Utah Supreme Court
held that Utah could prosecute an absentee father where the wife and children he was
required to support lived in Utah. In reaching its decision that Utah could prosecute a
father for criminal non-support even though the father resided in Oregon, the Supreme
Court recognized that the duty to support lies in the state where the children are located.
Id. at 920. Because the father had an obligation to support his children and the "omission
to perform this duty occurred [in Utah]" (id. at 919), Utah could prosecute the nonresident father for criminal non-support.
This Court likewise recognized in Boudreaux v. State. 1999 UT App 310, 989
P.2d 1103, that Kentucky could prosecute a Utah resident for criminal non-support even
though Boudreaux had been in Kentucky only once, before his daughter was born. Id. .
f2. Boudreaux9s daughter was a resident of Kentucky, and the Kentucky charge was
based on the failure to support which occurred in Kentucky. IdL, ^[3. This Court rejected
Boudreaux's claim that "Utah, rather than Kentucky ha[d] jurisdiction over the collection
of any child support arrearages" by prosecution for criminal non-support. Id., *|23. Like
Osborn. Bordeaux recognizes that the state in which the child resides has jurisdiction
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over an absentee parent for purposes of prosecuting criminal non-support.
Many states agree with Utah that an absentee father can be prosecuted for criminal
non-support by the state where the children reside because the duty to support exists in
that state. See e ^ Sokolaski, 987 P.2d at 1132 (crime of criminal non-support occurs
where children are located; state can prosecute non-resident parent when child resides in
the state); State v. Taylor. 625 N.E.2d 1334 (Ind. Ct. App. 1993) (Indiana can prosecute
non-resident father who has never been to Indiana even though Indiana did not issue
support order because children reside in Indiana; act of support was to be performed in
Indiana); Epp v. State, 814 P.2d 1011, 1014 (Nev. 1991) (crime of non-support occurs in
state where children reside because defendant has duty to support children in that state);
State v. Paiz, 777 S.W.2d 575 (Tex. App. 1989), affirmed, 817 S.W.2d 84 (Tex. Crim.
App. 1991) (state where children reside has jurisdiction over criminal non-support
charge); State v. Shaw. 539 P.2d 250 (Idaho 1975) (same); Poole v. State, 208 N.W.2d
328, 331 (Wis. 1973) (place where children reside, not place where parent resides, is
location where crime of criminal non-support occurs); State v. Klein. 484 P.2d 455, 457
(Wash. Ct. App. 1971) (offense of criminal non-support is committed where the children
reside); State v. Warrick. 125 N.W.2d 545, 548 (Neb. 1964) (crime of criminal nonsupport "involves a continuing omission to act wherever the child is located" and is
prosecuted in state where child resides). In fact, "there is widespread agreement among
other jurisdictions that states have jurisdiction over defendants in nonsupport cases
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regardless of whether the defendant parent committed the act while located in another
state or county." Sokolaski. 987 P.2d at 1131.
In concluding that a state can prosecute an absentee father when the child resides
within the state, ,![t]hese courts focus on the consequences within their borders of actions
taken elsewhere and observe that no other jurisdiction - - except the one in which the
child is located - - would have any interest in pursuing a defendant's unlawful behavior.11
SokolaskL 987 P.2d at 1131 (citation omitted). The crime of criminal non-support
logically occurs [where the children reside], since the state of domicile of
the children has a compelling interest in the welfare of children within its
territorial limits. If the nonresident parent fails in his obligation of support,
then the state where the children are living has a duty to see that they are
protected and furnished with necessaries.
Klein, 484 P.2d at 457.
The rationale for prosecuting a non-resident parent in the state where the child
resides is that the purpose of enforcing the duties of a parent by making non-support a
crime is for the benefit of the children. Warrick. 125 N.W.2d at 548. The duty is owed
to the children wherever they might be. IdL It is the failure to perform that duty, which
occurs in the state where the children reside, that gives rise to a criminal prosecution. Id.
It is the omission to provide this support which constitutes a violation of
the statute. Where the father might be at the time is a matter of no
consequence. The omission occurs at the place where the children reside.
That is the point at which the father has neglected to provide for their
maintenance and where an action should lie.
Id. Because any act to support the children is to be performed in the state where the
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children live, non-support, which is a crime of omission, occurs in the state where the
children reside. Taylor. 625 N.E.2d at 1336.
In State v. Moss. 791 S.W.2d 501, 503 (Mo. Ct App. 1990), the Missouri Court
of Appeals held that Missouri did not have jurisdiction to prosecute a Missouri resident
for criminal non-support where the prosecution failed to establish that the child resided
in Missouri during the time it was alleged that Moss failed to support her. Although the
support order was issued by a Missouri court, the child moved to Arkansas with her
mother. Id, at 503. The Court reasoned that "Missouri courts have no jurisdiction to
prosecute an offense which occurs in another state" and the crime of non-support occurs
where the obligation to support lies, in other words, where the child is located. Id. The
court noted that Missouri's jurisdictional statute "provides that an omission to perform a
duty imposed by Missouri law which gives rise to an offense gives Missouri jurisdiction
over the offense regardless of the location of the defendant at the time of the offense."
Id., n.2. Pursuant to this language, fl[t]he location of the child who is without support is
the determining factor regarding where [the offense of criminal non-support] is
committed." Id.; see also Sweetman v. State. 152 A. 588 (Del. Ct. Gen. Sess. 1929)
(state could not convict defendant of criminal non-support where children lived with
their mother in another state).
Like Utah Code Ann. § 76-1-201, Missouri's jurisdictional statute provides that
"an omission to perform a duty imposed by Missouri law which gives rise to an offense
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gives Missouri jurisdiction over the offense regardless of the location of the defendant at
the time of the offense." Moss, 791 S.W.2d at 502, n.2 (citing § 541.191(4), RSMo
Supp. 1987). The recognition in Moss that this language demonstrates that ,f[t]he
location of the child who is without support is the determining factor regarding where
[the crime of criminal non-support] is committed" (Id.) 1 is equally applicable to Utah. In
other words, subsection (4) of Utah Code Ann. § 76-1-201, which clarifies that Utah has
jurisdiction over f,[a]n offense which is based on an omission to perform a duty imposed
by the law of this state ... regardless of the location of the offender at the time of the
omission" demonstrates that Utah does not have jurisdiction when the duty to perform
exists outside the state.
Designating the state where the children reside and where the duty is owed as the
state in which the crime of criminal non-support was committed is consistent with the

1

While the Southern District of the Missouri Court of appeals held in Moss that
because criminal non-support is a crime of omission, the location of the child is where
the crime is committed, the Western District held six months earlier in State v. Johnson >
782 S.W.2d 827 (Mo. Ct. App. 1990) that Missouri could prosecute a father for criminal
non-support even though the children did not reside in Missouri. The Johnson court did
not analyze Missouri's jurisdictional statute and instead summarily concluded that
"conduct constituting the crime of non-support occurred in [Missouri]" and therefore
"Johnson may properly be tried in this state." IcL At828. The Johnson court failed to
recognize that criminal non-support is a crime of omission and that crimes of omission
occur where the duty is required to be performed. The weakness of the analysis in
Johnson is underscored by the fact that six months later, the Moss court ignored Johnson
and instead relied on a series of Missouri cases which had held that the proper venue for
a criminal non-support case is the county where the children reside because the duty to
perform exists in that location. Moss, 791 S.W.2d at 502.
12

recognition by the United States Supreme Court of "the general rule that where the crime
charged is a failure to do a legally required act, the place fixed for its performance fixes
the situs of the crime." Johnston, 351 U.S. at 220; see also United States v. Clines, 958
F.2d 578, 583 (4th Cir. 1992) (further citation omitted) ("[t]he crime of failure to file
returns is committed in the district or districts where the taxpayer is required to file the
returns"). Because criminal non-support is a crime of omission, the crime occurs in the
state where the children reside and the duty to support the children exists.
The children in this case reside in Alaska, and the duty to support the children
exists in that state. Alaska is able to prosecute Johnson if it so desires. See Alaska Stat.
§§ 11.51.120, 12.05.010: Wheat v. State. 734 P.2d 1007, 1008-10 (Alaska Ct. App.
1987) (Alaska can prosecute crime of custodial interference even though defendant's
conduct in not returning child to her mother occurred in Arizona). Alaska's version of
the Uniform Interstate Family Support Act contains provisions which allow the Alaska
governor to demand that an individual charged in Alaska with criminal non-support be
surrendered to that state. Alaska Stat. §§ 25.25.801, 25.25.802. Moreover, Utah is
authorized to surrender Johnson to Alaska if Alaska were to request such a surrender.
See Utah Code Ann. § 78-45f-801(2)(b) (Supp. 2001) (governor of Utah may "on the
demand by the governor of another state, surrender an individual found in this state who
is charged criminally in the other state with having failed to provide for the support...").
Hence, Alaska, the state where the crime of non-support occurred and the state with the
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interest in prosecuting for criminal support, is in a position to pursue a prosecution
against Johnson if it so desires.
Utah, on the other hand, has no interest nor a jurisdictional basis for prosecuting
Johnson for the crime of criminal non-support which occurred in Alaska. Because the
duty to perform exists in Alaska, the act or situs for the crime occurred in Alaska when
Johnson allegedly failed to pay support. The crime did not partially or fully occur in
Utah since the failure to provide support as well as the actual non-support of children
occurred in Alaska. The fact that Johnson was in Utah when he was required to support
his child does not demonstrate that an element of the crime of non-support occurred in
Utah since the act for an omission crime occurs in the state where the duty lies. The
court below therefore erred in denying Johnson's motion to dismiss this charge.
CONCLUSION
Defendant/Appellant Richard A. Johnson, by and through counsel, respectfully
requests that this Court reverse the order of the lower court and order that the case be
dismissed.
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DATED this *?& day of April, 2002.

JOAN C. WATT
Attorney for Defendant/Appellant

STEPHEN W. HOWARD
Attorney for Defendant/Appellant
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CERTIFICATE OF DELIVERY
I, JOAN C. WATT, hereby certify that I have caused to be delivered the original
and seven copies of the foregoing to the Utah Court of Appeals, 450 South State Street,
5th Floor, P. O. Box 140230, Salt Lake City, Utah 84114-0230, and four copies to the
Utah Attorney General's Office, Heber M. Wells Building, 160 East 300 South, 6th Floor,
P. O. Box 140854, Salt Lake City, Utah 84114-0854, this qtL day of April, 2002.

JOAN C. WATT

DELIVERED to the Utah Court of Appeals and the Utah Attorney General's
Office as indicated above this

day of April, 2002.
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ADDENDA

ADDENDUM A

ANN ROZYCKI #7609
Assistant Attorney General
MARK L. SHURTLEFF #4666
Attorney General
160 East 300 South, 5th Floor
P.O. Box 140814
Salt Lake City, Utah 84114-0814
Telephone: (801)366-0541
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
SANDY DEPARTMENT, STATE OF UTAH
STATE OF UTAH,

)
I ORDER DENYING DEFENDANT'S
)1 MOTION TO DISMISS FOR LACK
) OF JURISDICTION
)

Plaintiff,
vs.

;> Case No. 001401011

JOHNSON, RICHARD A.,
Defendant.

])

Judge Denise P. Lindberg

This matter came before the Honorable Denise P. Lindberg on May 18, 2001, at 2:00 p.m.,
pursuant to defendant's Motion to Dismiss for Lack of Jurisdiction. The State of Utah was
represented by Ann Rozycki, Assistant Attorney General. The defendant was represented by his
attorney, Stephen W. Howard. After hearing oral argument by the parties and reviewing thefile,the
court makes the following findings and order;
FINDINGS
1.

Under Utah's criminal jurisdiction statute, Utah Code Ann. § 76-1 -201 (1), (2), and (4), an

individual is subject to prosecution in this state if the offense is committed either in whole or in

part within the state. An offense is committed partly within the state if any element of the
offense occurs within the state. When an offense is based on an omission to perform a duty
imposed by the law of this state, the offense is committed within the state regardless of the
location of the offender. Based on the plain language of the statute, the State has jurisdiction to
prosecute.
2.

The criminal nonsupport statute, Utah Code Ann. § 76-7-201, provides that a person

commits the crime of nonsupport in Utah if having children under 18 years, he knowingly fails to
provide support. The statute does not address the residency of the children.
3.

Although the defendant's argument that Alaska, as the state where the children reside, has

more interest in prosecuting the defendant than does Utah, and that the duty of support should lie
solely where the children reside is not unreasonable; the court is not persuaded that Alaska's
interest is exclusive, nor does it need to determine which state's interest is greater. The language
of Utah's jurisdictional statute and criminal nonsupport statute do not facially impose the
limitations the defendant seeks to have the court adopt.
ORDER
The court orders, therefore, that Defendant's Motion to Dismiss For Lack of Jurisdiction
is denied.
DATED this 2)-~

day of

DENISE P. LINDStKCT
DISTRICT COIJRT JUDGE
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ADDENDUM B

FILED
Utah Court of Appeals

OCT 1 0 2001
IN THE UTAH COURT OF APPEALS

Pauiwiltj Stagg
Cleric of the Court

ooOoo
State of Utah,
ORDER
Respondent,
Case No. 20010709-CA
v.
Richard A. Johnson,
Petitioner.

Before Judges Bench, Greenwood and Jackson.
This matter is before the court on a petition for permission
to appeal from an interlocutory order filed pursuant to Rule 5 of
the Utah Rules of Appellate Procedure.
IT IS HEREBY ORDERED that the petition for permission to
appeal is granted.
Dated this In

day of October, 2001.

FOR THE COURT:

flmOLMlA

Russell W. Bench, Judge

ADDENDUM C

76-1-201. Jurisdiction of offenses.
( D A person is subject to prosecution in this state for an offense which he
commits, while either within or outside the state, by his own conduct or that of
another for which he is legally accountable, if:
(a) the offense is committed either wholly or partly within the state:
(b) the conduct outside the state constitutes an attempt to commit an
offense within the state:
i c > the conduct outside the state constitutes a conspiracy to commit an
offense within the state and an act in furtherance of the conspiracy occurs
in the state: or
id> the conduct within the state constitutes an attempt, solicitation, or
conspiracy to commit in another jurisdiction an offense under the laws of
both this state and such other jurisdiction.
(2) An offense is committed partly within this state if either the conduct
which is any element of the offense, or the result which is such an element,
occurs within this state.
(3) In homicide offenses, the "result" is either the physical contact which
causes death or the death itself.
la) If the body of a homicide victim is found within the state, the death
shall be presumed to have occurred within the state.
(b) If jurisdiction is based on such a presumption, this state shall retain
jurisdiction unless the defendant proves by clear and convincing evidence
that:
(i) the result of the homicide did not occur in this state: and
(ii) the defendant did not engage in any conduct in this state which
is any element of the offense.
<4) An offense which is based on an omission to perform a duty imposed by
the law of this state is committed within the state regardless of the location of
the offender at the time of the omission.
(5) The judge shall determine jurisdiction.

76-7-201. Criminal nonsupport.
( D A person commits criminal nonsupport if, having a spouse, a child, or
children under the age of 18 years, he knowingly fails to provide for the support
of the spouse, child, or children when any one of them:
(a) is in needy circumstances; or
(b) would be in needy circumstances but for support received from a
source other than the defendant or paid on the defendant's behalf.
(2) Except as provided in Subsection (3), criminal nonsupport is a class A
misdemeanor.
(3) Criminal nonsupport is a felony of the third degree if the actor:
la) has been convicted one or more times of nonsupport, whether in this
state, any other state, or any court of the United States;
(b) committed the offense while residing outside of Utah; or
ic) commits the crime of nonsupport in each of 18 individual months
within any 24-month period, or the total arrearage is in excess of $10,000.
(4) For purposes of this section "child" includes a child born out of wedlock
whose paternity has been admitted by the actor or has been established in a
civil suit.
(5) (a) In a prosecution for criminal nonsupport under this section, it is an
affirmative defense that the accused is unable to provide support. Voluntary unemployment or underemployment by the defendant does not give
rise to that defense.
(b) Not less than 20 days before trial the defendant shall file and serve
on the prosecuting attorney a notice, in writing, of his intention to claim
the affirmative defense of inability to provide support. The notice shall
specifically identify the factual basis for the defense and the names and
addresses of the witnesses who the defendant proposes to examine in
order to establish the defense.
(c) Not more than ten days after receipt of the notice described in
Subsection (5)(b), or at such other time as the court may direct, the
prosecuting attorney shall file and serve the defendant with a notice
containing the names and addresses of the witnesses who the state
proposes to examine in order to contradict or rebut the defendant's claim.
(d) Failure to comply with the requirements of Subsection (5)(b) or (5)(c)
entitles the opposing party to a continuance to allow for preparation. If the
court finds that a party's failure to comply is the result of bad faith, it may
impose appropriate sanctions.

78-45f-801.

Grounds for rendition.

(1) For purposes of this part, "governor" includes an individual performing
the functions of governor or the executive authority of a state covered by this
chapter.
(2) The governor of this state may:
(a) demand that the governor of another state surrender an individual
found in the other state who is charged criminally in this state with having
failed to provide for the support of an obligee; or
(b) on the demand by the governor of another state, surrender an
individual found in this state who is charged criminally in the other state
with having failed to provide for the support of an obligee.
(3) A provision for extradition of individuals not inconsistent with this
chapter applies to the demand even if the individual whose surrender is
demanded was not in the demanding state when the crime was allegedly
committed and has not fled therefrom.

78-45f-802.

Conditions of rendition.

(1) Before making demand that the governor of another state surrender an
individual charged criminally in this state with having failed to provide for the
support of an obligee, the governor of this state may require a prosecutor of this
state to demonstrate that at least 60 days previously the obligee had initiated
proceedings for support pursuant to this chapter or that the proceeding would
be of no avail.
(2) If, under this chapter or a law substantially similar to this chapter, the
Uniform Reciprocal Enforcement of Support Act, or the Revised Uniform
Reciprocal Enforcement of Support Act, the governor of another state makes a
demand that the governor of this state surrender an individual charged
criminally in that state with having failed to provide for the support of a child
or other individual to whom a duty of support is owed, the governor may
require a prosecutor to investigate the demand and report whether a proceeding for support has been initiated or would be effective. If it appears that a
proceeding would be effective but has not been initiated, the governor may
delay honoring the demand for a reasonable time to permit the initiation of a
proceeding.
(3) If a proceeding for support has been initiated and the individual whose
rendition is demanded prevails, the governor may decline to honor the
demand. If the petitioner prevails and the individual whose rendition is
demanded is subject to a support order, the governor may decline to honor the
demand if the individual is complying with the support order.
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When the commission of a crime commenced outside the state is consummated inside the state, the defendant is liable
to punishment in this state even though out of the state at the time of the commission of the crime charged, if the
defendant consummated the crime through the intervention of an innocent or guilty agent, or by other means proceeding
directly from the defendant.
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(a) The governor or a designee of the governor may
(1) demand that the governor of another state surrender an individual found in the other state who is charged criminally
in this state with having failed to provide for the support of an obligee; or
(2) on the demand by the governor of another state, surrender an individual found in this state who is charged
criminally in the other state with having failed to provide for the support of an obligee.
(b) A provision for extradition of individuals not inconsistent with this chapter applies to the demand even if the
individual whose surrender is demanded was not in the demanding state when the crime was allegedly committed and
has not fled from that state.
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(a) Before making demand that the governor of another state surrender an individual charged criminally in this state
with having failed to provide for the support of an obligee, the governor of this state or the designee of the governor
may require a prosecutor of this state to demonstrate that the obligee had initiated proceedings for support under this
chapter at least 60 days previously or that the proceeding would be of no avail.
(b) If, under this chapter or a law substantially similar to this chapter, the former provisions of this chapter, the
Uniform Reciprocal Enforcement of Support Act, or the Revised Uniform Reciprocal Enforcement of Support Act, the
governor of another state makes a demand that the governor of this state surrender an individual charged criminally in
that state with having failed to provide for the support of a child or other individual to whom a duty of support is owed,
the governor or a designee of the governor may require a prosecutor to investigate the demand and report whether a
proceeding for support has been initiated or would be effective. If it appears that a proceeding would be effective but
has not been initiated, the governor or designee may delay honoring the demand for a reasonable time to permit the
initiation of a proceeding.
(c) If a proceeding for support has been initiated and the individual whose rendition is demanded prevails, the governor
or the designee of the governor may decline to honor the demand. If the petitioner prevails and the individual whose
rendition is demanded is subject to a support order, the governor or designee may decline to honor the demand if the
individual is complying with the support order.
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